














































applies the principles. It should be noted that the question of military jurisdiction is expressly 

addressed in the Inter-American Convention on Forced Disappearance of Persons, to which 

Brazil is a party. In Article IX, the treaty specifies that cases of forced disappearance shall be 

dealt with in the ordinary criminal justice system;

 

may not be dealt with in any special 

jurisdiction,particularly military jurisdiction;

 

and that acts constituting a forced disappearance 

may not be understood as part of military duties. 

 

The development of these approaches is closely related to the history of the region. 

Important aspects were developed in the context of repression and dictatorship. The 

Commission’s 1988 report on the case of Rojas de Negri and Quintana Arancibia is a

representative early example. During the dictatorship, soldiers doused two protesters with fuel 

and set them on fire. The young man died

 

and the young woman suffered permanent damage. 

The case was dealt with in the military justice system. In its report, the Commission indicated 

that the “military courts have served to provide a veneer of legality to cover up […]  impunity 

[…]
 

[for] flagrant violations of human rights” (Case 9755, Res. No. 1a/88, 1988, considerations 

para. 7(c)). The case was reopened in 2013 and in 2019 a Chilean court held former soldiers 

responsible for what happened in the protesters’ case; the three judged most responsible were 

sentenced to 10 years in prison

 
(Bonnefoy, 2019).

 

The Commission has
 

closely monitored the use of military jurisdiction in Colombia, and 

issued a series of decisions invalidating its use in cases of grave human rights violations, 

sometimes involving violations of international humanitarian law. An early example is the “milk 

truck case” decided in 1997

 
(RibónAvilán et al., Case 11.142, Rep No. 26/97, 1997). It dealt 

with the deaths of 11 persons shot by police, most within a distance of a meter

 

or less. Some 

were members of a guerilla group who were hors de combat, others were civilians. The person 

who served as military judge and acquitted the officers at trial was their commander. The 

Commission called on the state to enact the required changes in law and practice to bring torture, 

extrajudicial execution and forced disappearance under civilian court jurisdiction. These are 

early examples within a long line of cases that focus on the requirement that civilian courts have 

competence over serious human rights violations, and which have helped bring about crucial 

reforms in multiple countries.

 

The Inter-American Court, as from Durand and Ugarte in 2000, began developing 

standards on the incompatibility of military jurisdiction to deal with serious human rights 
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violations. In cases from Colombia, for example Las Palmeras, 19 Merchants, and Pueblo Bello, 

the Court ordered that investigation and prosecution of state agents implicated in massacres and 

other grave violations be handled by civilian courts. Many subsequent Court cases further 

develop this fundamental principle. Over the

 

years, Colombia has in fact implemented

 

a series of 

changes in the use of military jurisdiction based on findings of both the Commission and Court. 

The Radilla Pacheco case decided in 2009 against Mexico is significant for its reparations 

and the changes

 

they brought about

 

(IACourtHR, Ser. C No. 209, 2009). Rosendo Radilla 

Pacheco was forcibly disappeared by soldiers in 1975 in a context of severe repression. Years 

passed with no investigation. When an officer

 

was eventually implicated, the matter was 

transferred to military jurisdiction, with no results. Because the forced disappearance of a 

civilian could never be considered a legitimate act of military service, the Inter-American Court 

ordered the state to ensure the case would be handled by the ordinary criminal courts.The 

reparations required reforms to modify the domestic definition of forced disappearance, which 

applied exclusively to state agents, and not to individuals acting at their behest

 

(which is covered 

by the state’s international commitments). Further, the Court required the state to restrict the 

broad application of military jurisdiction to apply only to crimes legitimately linked to military 

service, and provide an effective remedy to challenge its use. 

 

The Radilla Pacheco case has been cited as the impetus for significant positive changes in 

Mexican law and practice. First, expansion of the remedy of amparo enables
 

it to be used to 

challenge the application of military jurisdiction (IACourtHR, Resolution on Compliance,

 

2015, 

paras. 28-31). Further, subsequent changes to the law on military jurisdiction significantly 

restricted its scope
 

(paras. 9-23).    
 

The friendly settlement

 
of the Correa Belisle case before the Commission supported the 

repeal of the Argentine Code of Military Justice in 2007

 

(IACHR, Report 15/10, 2010).Captain 

Correa Belisle reported the finding of the body of soldier Carrasco. A criminal process was 

initiated with respect to the death, and in that process the Captain denounced activities carried 

out by military personnel that he considered illegal. In response to those declarations, and 

because a high-ranking military figure considered himself offended, a process was initiated 

against Correa Belisle within the military criminal jurisdiction and he was sentenced to three 

months of arrest for the crime of disrespect.
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Following the Commission’s decision to admit the case, the parties reached a friendly 

settlement. On that basis, in 2007 the state derogated the Code of Military Justice,and adopted a 

number of broad and positive changes. Most specifically with respect to the case, under the new 

system members of the military charged with crimes are judged in the ordinary criminal justice 

system

 

with applicable guarantees. 

 

However, military participation in law enforcement continues to produce serious human 

rights violations in multiple countries, and the misuse of military jurisdiction further compounds 

the problem. With respect to Brazil, for example, in late 2017, it amended its Military Criminal 

Code so

 

that intentional homicide of civilians by members of the armed forces is tried by 

military courts.Both the Commission and the UN expressed serious concern then

 

(press release 

160/17, 2017), and again in 2018 with the state’s decision to mobilize armed forces to have a 

strong role in citizen security in Rio de Janeiro

 

(press release 047/18, 2018). In April of 2019, the 

Commission issued a press release recounting a series of killings in Rio de Janeiro by civilian 

and military police officers, and again emphasized the importance of investigation and follow-up 

by the civilian authorities

 

(press release 103/19, 2019). 

 

 
CONCLUSION: A SYSTEM OF COMMONALITIES, DISTINCTIONS AND 
CHALLENGES 

 

 

The inter-American system has placed strenuous  emphasis on the role of judges and the 

judiciary as part of the democratic process. Due guarantees of tenure and independence are an 

indispensable part of this evolving process.Many of the cases focus on the effectiveness or lack 

thereof of guarantees of tenure and independence

 

in processes for dismissal and the right to 

appeal and be heard with due process. Military jurisdiction may apply to make certain decisions 

relative to the military mission, but does not provide the independence and guarantees necessary 

to investigate, prosecute and punish HR violations. In addition to work on specific cases, 

country-based and thematic work enables broader engagement with the main challenges the 

judiciary faces and requires and supports positive change. 

 

There are also cases and urgent measures of protection that reflect most grimly and 

urgently the risk of threats and harm to judges in relation to their roles, and the obligations of the 

state to respond to that risk. That kind of risk threatens the affected judges –

 

and also threatens 

the free exercise of judicial authority and the rights of persons who seek judicial protection.
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